This submission is being provided by Aotearoa New Zealand Association of Social Workers (ANZASW) the professional body for social workers in NZ.
Introduction

We want to acknowledge that the Act that is under review is considered internationally as very advanced child care legislation and ANZASW members at international conferences are frequently consulted as to its operation. Overall NZ is admired for adopting the explicit principles that underpin the Act especially the family involvement in decision making. It is pleasing to see that this is reflected in the discussion document
We see the review as an opportunity to enhance the provisions in the Act and are pleased that there is also the invitation to comment on how the Act is interpreted, including the administrative limitations imposed on practitioners that we see as contrary to the core principles of the Act. As the principles are internationally admired 
and have stood the test of time, we see no need to have them watered down in any way.

Whilst there have been some reviews of aspects of the Act, these are not referenced in the discussion paper and we do not support changes that are not evidenced by some rigorous evaluation that aspects of the work are failing. We believe ongoing research and evaluation make decisions clearer and if undertaken independently of the service provider, (CYF) give some external credibility to changes or in maintaining the status quo. We are concerned that changes reflect public perception rather than fact and that the parts of the act that are not working are because the administrative structures/actions are in conflict with the intent of the legislation.  

We acknowledge that the commentary we make is based on feedback from practitioners across all sectors of Social Work, NGO, Community groups, Education and the government sectors and that the nature of the commentary is therefore our perception of an overall view and we recognise that there are some geographic variations to the views expressed. 
We note that there is very little commentary around the wider issue of abuse and neglect and note the Ministry’s own document highlighted the importance of poverty as a causal factor in relation to child abuse and safety. This is completely neglected in the discussion document and it is not clear how the proposals link to the work that has been done on reviewing child deaths.

Of significant concern to ANZASW is the advice we have received over the years about the operation of FGC’s (seen as the star provision of the Act). As the Act has developed the FGC process has become a routine practice by those working with it. The extensive education to each new family about their rights and responsibilities in this process, that occurred at the introduction of the ACT, appears to have reduced, even though a large proportion of FGC participants are experiencing it for the first time. Structurally it has also been influenced by resource limitations and we have been alerted to frustrations from workers, family and referring agencies when plans developed at FGCs, are developed and approved through a FGC decision making process, only to have the final statement being “subject to the Budget Managers approval”. This is contrary to Sect 34 C&P & Sect 268 YJ of the Act which require the Chief Executive to give effect to agreed plans. We are also advised that the limitations are also imposed on costs of setting up conferences and on many occasions that has meant that key family members have not been present, affecting both the options that are able to be considered and the family mandate to see that they are implemented. We note that these concerns are not new and have been referred to in the research of Morris and Maxwell (1992) the Mason Report (1992) and the Brown report (2000). 

We note that increasingly, it seems that services are focussed on the individual (child) in both C&P and YJ. The Act makes the provision of services to child, whanau hapu and iwi possible and we believe whilst broader services may seem more expensive they are likely to be cost effective for society in the longer term.
Theme One 
Technical Amending and Drafting 
Overall there is support for simplification of the language of the Act but only if in doing this clarity of existing Principles and the outcomes that are possible in the current Act, are not minimised.  There was commentary about continuing to ensure good training to interpret provisions of the Act as being more important than simplification. This was to ensure that Principles are seen as a package and not compartmentalised. The example given regarding this is the rhetoric around the emphasis on the “paramountcy of the child” when this is expected to be considered in relation to the other principles (Sects 5 & 13). We believe that the Act needs to be overt about kin having the custody at the point of both investigation and as a result of FGC’s and support orders to enable this to be successful must be put in place.

A value in the simplification of the Act is however the increased accessibility and transparency that may occur for people outside of CY&F.

Language for the social work role must now start to include the descriptor “Registered Social Worker” at least until the title Social Work is protected by mandatory registration.  Workers who assess risk must be competent to do this work and the public deserves this protection. Contracts with NGO providers must also make this a clear expectation and they must be funded to a level that they can recruit and retain trained Social Workers.


Theme Two 
Care & Protection Provision


We support in principle a differential response model that while it is not spelled out in this discussion document, is implied around increased cooperation with the NGO sector. To be rolled out safely, those workers in the agencies charged with the differential assessment need to be very skilled in not only assessing the appropriate level of service delivery, but also in being very sharp around risk assessment. This would enable those cases that are identified as exceeding the threshold for reduced state intervention, being able to be referred back to CYF without the need for repeat assessments and consequent loss of time before safe interventions are in place. This requires a skilled NGO workforce. NGOs must be able to attract and retain qualified Social Workers and must be adequately resourced to do this. 
We would be concerned if the differential response model flowed on in similar ways to some ongoing health contracts. In some cases NGOs have had to cease employing trained/registered health professionals as their contracts have progressively reduced the contract expectations and also levels of funding. The parallel was around community-based care rather than state institutional care around the 1980/90 period. Philosophically this was supported by the profession, but fears were expressed about the need for the funding to follow the “patients” into the community. Where this has happened, care for these people has improved, but there are significant examples where under-resourcing created dangerous situations that have had to be addressed.

Another danger identified was the ability for Government to increase its prescription on the role and functions of the NGO providers.  For the differential response model to work there needs to be a strong and independent NGO sector as well as a strong and effective state sector who are able and willing to support the work of the NGO. This must not be competitive either in claiming or excluding client systems to work with.

Submitters also expressed concern that currently, NGO providers who undertake programmes that are consistent with treatment or educational roles to assist appropriate parenting & care, often struggle for funding, even though their services are not replicated by the “state” and most referrals come from the “state”. Contracts to these service providers often acknowledge that the funding only “contributes to the cost of service delivery”. The providers are then required to seek additional funding whilst ironically being fully accountable for the whole service by way of service contracts which have only partially purchased a service. This impedes the intent outlined in the discussion paper of increased inter-agency collaboration. The model in this section of the discussion paper is worrying in that the focus seems to be about the ability of the “state” to direct funded providers (language used “service provider must endeavour to comply with the request…”) to deliver services, but the concurrent responsibility to fund adequately was not spelled out. 

We strongly support the thrust for increased inter-agency co-operation and information sharing. This must not however be influenced by power imbalances that are felt at present by the “state” directing service provisions by contracts and also not being respectful of partnerships. Examples were given of CYF not acting on 
well-considered assessments for care and protection from other government departments (health, education, justice ) and the NGO sector. Instances where interagency work through the “Strengthening Family” protocol have faltered, because no one will offer to be the lead agency, have been sited as being based on the fear of being “left with the baby” with no ongoing support. The discussion document (p9) suggests that information flow is to the “state” but we contend it must flow equally both ways.
We support the raising of the age of jurisdiction for both care and protection and youth justice to 18yrs of age and believe increased knowledge about brain development means we should avoid young people, especially young offenders, being involved in the adult courts for as long as possible. This also enables us to abide by international standards as outlined.

We also support the increased opportunity for participation in decision making by the child or young person. We see this as a practice issue rather than a legal one as the current provisions enable this to occur and even with the suggested changes it still remains a practice issue to be addressed. 

We are very supportive of the initiatives around the transition from care outlined in the discussion paper. Practitioners, family/whanau and young people (many as adults reflecting back on their transition arrangements) recognise the risks that young people were and are still exposed to, with minimal support on leaving “state” care. These young people are unlikely to have any personal savings and as their family of origin is unlikely to be able to provide financial assistance for their start in independent life, transition assistance is essential. This is also the case if they return to their family during this period, as many families may not have the resources to assist during this period of the young person’s life.
 

Other submissions outlined concerns that have been highlighted in the research of Ms Jill Worrall
 regarding grandparent assuming caregiver responsibilities which they are not prepared for. Examples of grandparents paying considerable legal fees (either paying privately or through Statutory Legal Aid Charges) to obtain custody and guardianship of their grandchildren – often at the behest of Child Youth and Family where the child/ren are considered at risk and in need of care and protection, were outlined. They noted the report also illustrates, that while fulfilling the same role as foster caregivers, providing stability, security and safety for the children, the grandparents are typically left to cope on their own with the legal costs, counselling, medical, clothing, schooling, and accommodation costs at a time when many of them have retired, down-sized their homes or have health concerns of their own. 

Submitters pointed out that this applies also to other forms of “kin” care, where family are seen as providing the best support available but are overly stretched when assuming responsibilities they had not been able to plan for. It is pointed out that there is nothing in the legislation that stops the support being provided to the level of fostering, if required, so no law changes are necessary, but practices that follow the 

Principles of the Act need to be supported.

Submissions from workers in CYF identified the pressures of working in an organisation that is driven by volumes and urgency of responses, that push workers to their limits emotionally and professionally. The professional concerns are in relation to the quality of care/assessment and the services that are able to be delivered.  Concern is expressed about the reliance of risk assessments which are treated and acted on as predictors of risk not indicators of risk. This leads to “safe” perhaps “expedient” options that may not be what a fuller assessment would indicate. This may include providing the longer term “best practice” services including support, treatment and education. The latter option is based on principles of empowerment and strengths which risk assessments tools can miss. One submitter believed that the risk assessments are also being compromised by a reduction in the range of views being sought.

Theme Three 
Disabled Children
We would support the existing dedicated entry pathway for families with disability issues. We believe there are some real risks with generic social workers making disability-related decisions without a good disability knowledge base to formulate decisions on. It has been pointed out that there is lack of disability content in existing social worker training in New Zealand. For example, it is lack of awareness, training and systems that lead practitioners to do assessments in the Deaf community without interpreters, which end up being inaccurate. 

 

While the focus of the discussion document is around children with disabilities we are increasingly being advised of situations where it is the parents disability (often mental health issues or intellectual disability) that is invoking care and protection concerns. Some of these parents also have children with disabilities. It is important that issues of parenting support because of the disability issues, are based on a plan to remedy the situation, rather than the removal of a child being an early option. A lot of issues seem to be a result of lack of support systems, rather than care and protection issues. 
We would recommend that guidelines and protocols be developed for all CYF Social Workers and Support Services (such as trackers and foster parents) when working with families where disability is an issue. This should cover all aspects of CYFs work with the child and their family system, including the agencies providing disability support. These guidelines should be developed in consultation with the disability community and reflect the work of the Human Rights Commission, and the Health and Disability Commissioners Office.  
There is therefore a need to train staff and have a way to monitor this work. We would recommend specialist staff be employed within CYF with relevant experience of disability issues. These workers could monitor foster placements, care and protection investigations and FGCs  to ensure disability issues such as the need for sign language, are sufficiently taken into consideration and appropriate outcomes are achieved.  
We acknowledge these do not requiring legislative changes but believe practice changes need to reflect the concerns noted.
Theme Four  
Youth Justice Provisions

In relation to Youth Justice we are especially concerned about the lack of participation of victims at FGCs. One person from a community organisation that provides services as outcome for FGCs reported that he had only seen a victim at one conference in 2 years and that their participation had been very salutatory for the young person and their family. Our impression is that while victims are required to be invited, the invitation is not always offered and when offered it is done in such a way that the victim does not see their contribution as useful. In NZ now there is a greater acknowledgment of the process of Restorative Justice and projects in Justice and Education have embraced the model. The YJ FGC model had the basis of this is 1989 and we believe the vision for that has been lost along with concurrent potential for support and empowerment of victims. This has impacted on how youth justice provisions have been politicised and has we believe led to the more punitive actions being considered such as outlined in the Youth Offenders Bill, currently before the house.

It is noteworthy however that the Youth Justice practice (a focus of the reports listed above) has recently gained greater prominence with key new local management and practice leader appointments. This is seen as a signal that this aspect of the Act is being accorded greater recognition. 
It is a concern for the Association if the apparent “law and order” thrust in the Young Offenders Bill is a strong driver for this review of the act. In this Bill the threshold of offending that remains within the sole jurisdiction of the Youth Court is significantly diminished. It is our perception that changing the age of criminal responsibility from purely indictable offences of murder and manslaughter to also include “other serious offences” literally allows 10year olds to have a very large range of offending behaviours being addressed as if they were older and more responsible. For other young people, the addition of “other serious offending” would enable most offending to be considered in the District Court and could mean effectively the demise of the Youth Court. We support the idea in the discussion document of FGC’s being Court ordered and immediate for child offenders and believe that some of the restorative justice principles could apply but still be reported back to the Family Court. The FGC and the Court would still have care and protection outcomes, that may include specific treatment options including family counselling/education but they would not be co-located with youth offenders where experience shows they seek to emulate the more serious offending role models.
There may be a need to further develop practice guidelines between the Youth and the Adult jurisdictions for the current “purely indictable” offences to be managed better.
 
We also caution against the greater use of measures such as electronic tagging. Such measures including variations of “home detention” effectively imprison more people (albeit in their own homes) without addressing cause and certainly do not address treatment issues. 

We have also noted the current challenge around bed capacity in Youth Justice, and also in Care & Protection. Increases in current bedspace may be required but we would urge that additional units be focussed around specific treatment issues. Of note are the cross-over issues with Mental Health for those with “conduct disorders”, Alcohol & Other Drugs. Such units would develop with a specific focus such as in the National Residential Youth Sex Offenders Unit.  The danger in increasing current residential sentences is the increase in beds required with increased length of stay. To double the length of stay doubles the bed capacity required. We have a low rate now of youth incarceration internationally compared with the 1970s when we had a high rate. This is to be applauded as there is well-documented evidence that group residential care of teens significantly increases the likelihood of adult imprisonment and subsequent readmissions.
It is of concern that in the discussion document there is the descriptor “pre-charge”/”intention to charge” FGC. There are no such descriptors in the Act. We appreciate the issue regarding legal advice but caution against legal professionals attending the conference as it is likely to assume a greater formality, increase costs and alienate victims further.  We believe if legal advice should be offered pre FGC that it be made clear to youth advocates that for youths to deny charges will likely require a court appearance to determine guilt thus protracting the outcomes. This does not a serve young people, their families, victims or society, as justice delayed is unjust to most participants. We note that if the FGC outcome is agreed then there is no court action and this is like police diversion. In this process the family and the youth make the decision about avoiding formal court proceedings. We note that legal advice is not offered when police diversions are considered.
We agree that there are already a wide range of orders available to the youth court and there is little need to add to them. There are a range of views about extensions to periods of supervision with activity and supervision with residence and the subsequent periods of oversight. We are mindful of treatment concerns for addictive behaviours and also offending such as sexual abuse which to be effective needs “buy in” for periods often longer than 12 months. We offer the suggestion of a distinction between “supervision” i.e. oversight and monitoring of a young persons offence-free behaviour and that of “treatment” where a problem is acknowledged and court orders or FGC outcomes can enable “treatment” to continue (and be financially supported) beyond the more limited periods of supervision.  Treatment to be effective must, of course, have agreement from the young person to be sustained. This may enable young people to be “engaged” during the various forms of supervision and the real work continued in treatment. 

We strongly support community based initiatives to address risk factors in the community of origin. Those programmes that have credibility to youth and are community-based should be supported especially when they are able to show de-escalation of challenging and offending behaviours.
� Jill Worrell  “Grandparents Raising Grandchildren Charitable Trust Research Report”  March 2005 
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